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FEDERAL INSURANCE ADMINISTRATION (FIA) REVIEW OF THE MUDSLIDE, I.E.,
MUDFLOW COVERAGE OF THE NATIONAL FLOOD INSURANCE PROGRAM, AS A PERIL
SEPARATE AND DISTINCT FROM THE PERIL OF LANDSLIDE.

FIA POLICY OVERVIEW

Since withdrawing the Flood Insurance Rate Maps as to some sixty communities, on
March 25, 1974, in order that a re-evaluation of the mudslide, i.e., mudflow,
hazard could be made, FIA has implemented the mudflow coverage under the National
Flood Insurance Program (NFIP) through the program's insurance component. As was
indicated in the Administrator's March 16, 1982 memorandum to the General Counsel,
mudflow hazard mapping difficulties at the Federal level, confusing signals from
elements of the scientific community on the subject of defining the -hazard in
scientific terms (which, from a Program and property insurance business standpoint
is not desirable), and formidable challenges in rating the risk tend to render the
hazard identification and mitigation aspects of the peril unadministrable, from

the NFIP standpoint (although local “and State efforts could make some inroads into
" the identification process for local zoning, albeit not insurance, purposes). The
insurance component, on the other hand, has been effectively administered, based
upon a clear Congressional mandate as to the Congress' intent relative to the scope
of the mudflow insurance coverage provided by the enabling legislation, and utilizing
private sector property insurance adjusters and engineering consultants, where
appropriate, in the handling of claims brought under the Standard Flood Insurance
Policy. In this connection, the Congress has stated that the NFIP covers mudflow,
not landslide.

It is also important to note that the property insurance industry has successfully
dealt with the mudflow coverage, both in an underwriting and claims adjustment
context before the emergence of the coverage at the Federal level and has tradition-
ally recognized distinctions between the separate insurance perils of mudflow and
landslide, for example, as in the 1968 insurance industry Homeowners policy program
and, more recently, in the special building form to the current program and in the
current Farmowners - Ranchowners form of policy. Utilizing private sector property
jnsurance adjusters, the NFIP has been able to code claim denials by reason

of landslide, as a loss cause, and claim approvals by reason of covered mudflow.
Obviously, this is because the adjusters know the difference between mudflow and
landslide. The data results are significant: since January 1, 1978, the NFIP has
paid less than 500 mudflow losses, in the amount of $5,000,000.00 in the aggregate,
and has closed some 1281 landslide and related non-mudflow earth movement cases with-
out payment. Of these denials, only a handful have resulted in litigation and in

the one reported case, Beck v. Director, Federal Emergency Management Agency, 534 F.
Supp 516 (1982), the Court agreed with the NFIP interpretation of mudflow. Landslide
is not at issue in an insurance context because the NFIP does not cover the peril of
landslide. )
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Against this background the Administrator, to whom has been delegated the adminis-
tration of the mudflow coverage, articulates the policy with respect to the scope
of coverage and hazard identification/mitigation aspects of the mudslide, i.e.,
mudflow, peril as follows:

1. Mudf}ow, as a program (Congressional intent) and insurance matter, is a form
of flooding, is not a form of landslide, and is a relatively minor peril in terms
of losses and loss payments. FIA can continue to administer the insurance coverage.

2. Because of the limited incidence of covered mudflows, to expend federal dollars
mapping the hazard or federal effort mitigating the risk does not appear to be cost-
effective or sensible at this time. The mapping effort failed once before and

FIA has not been persuaded that much can be done to mitigate the risk, certainly as
to existing buildings.

3. Landslide and other forms of earth movement, except mudflows, are not part of
the coverage provided by the NFIP.
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4. FEMA's stated policy position is to oppose insurance coverage for landslides, due
to the significant expenditure of time and money such a program would entail. FIA
supports FEMA's policy position, especially since projected mapping costs are upwards
of $750 million.

5. Having no statutory authority in the area of landslide insurance and being in
opposition to adding the landslide peril to the NFIP scope of coverage, FEMA should
avoid any Federal incursion into matters best left to the States, in a spirit of new
federalism, leaving the States with the responsibility to delineate and mitigate the
hazard if it is in the best interests of the States to do so.

With these policy tenets in mind, FIA turns to a review of the Congressional intent
undergirding the mudflow coverage and to a comparison of the flood insurance defini-
tion of mudflow with the many-varied scientific classifications which mix mudflow

as a peril with the separate peril of landslide.

CONGRESSIONAL INTENT UNDERLYING THE MUDSLIDE, I.E., MUDFLOW, COVERAGE

-

Initially, Senator Cranston, on introducing the mudslide amendment (Senator Murphy
co-sponsoring) stated that the coverage “would extend to victims of mudslides the
coverage provided by the National Flood Insurance Act of 1968 on the grounds that
this is an aspect of floods that happen in places where floods normally happen as
we begin to build on hillsides, and so forth “(emphasis added). Obviously, the
Senator was not introducing landslide legislation, or legislation on any aspect of
landslide. In the "Section-By-Section Summary" accompanying the Senate bill, the
following statement appears:






"Section 408-National Flood Insurance Program--Adoption of Local Flood
Control Measures

* * * * *

~ Subsection (d) amends sections 1302 and 1370 of the Housing and Urban
Development Act of 1968 to provide coverage under the national flood
insurance program for losses occurring as a result of inundation from
mudslides caused by accumulations of water on or under the ground, after
setting forth a congressional finding that mudslide damage and loss and
related problems are similar to those involved in other kinds of floods.
The Secretary is directed to prescribe regulations making all of the
relevant provisions and procedures of the flood insurance program
applicable to mudslides." (Underscoring added)

Again, the intent is stated to provide coverage for losses from the mudslide peril
as another kind of flood, and not as a kind of landslide. The reference to the
causal condition "inundation" is alsd significant for inundation is, as a matter
of common understanding, associated with flooding or waves of water. Inundation
by landslide or rock is not included in generally accepted parlance.

Following the introduction of the amendment in the Senate, the House acted
favorably on the amendment and included the following, affirming, language in
the official House Report:

“Section 407. Extension of flood insurance program to cover losses from
water-caused mudslides

This section amends sections 1302 and 1370 of the Housing and Urban
Development Act of 1968 to provide coverage under the national flood
insurance program for losses occurring as a result of inundation from
mudslides caused by accumulations of water on or under the ground, after
setting forth a congressional finding that mudslide damage and loss and
related problems are similar to those involved in other kinds of floods.

The Secretary is directed to prescribe regulations making all of the
relevant provisions and procedures of the flood insurance program applicable
to mudslides" (Emphasis added).

Then, in the November 3, 1969 "Highlights of Bills Passed by the Senate and the
House", relative to the amendment, the statement appears that "Both the House and
Senate bills would expand the program to cover losses occurring as a result of the
inundation from water-caused mudslides" (emphasis added). The ensuing “Section-By-
Section Summary" of the bill echoed the language of the House Report.
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The bill as enacted into law remained faithful to the Congressional intent and
included the express finding that mudslide coverage is “related in cause and
similar in effect to that which results directly from storms, deluges, overflowing
waters, and other forms of flooding". See Section 1302 (f) of the National Flood
Insurance Act of 1968. The Act also expressly included within the "term 'flood'
... inundation from mudslides ..." See Section 1307 (b) of the 1968 Act.

Thus, both the documented legislative history and the Act itself make it abundantly
clear that the Congressional intent was to include the mudslide peril within the
NFIP's scope of coverage as another kind or form of flooding.

In addition, to affirm the Congressional intent undergirding the scope of the
mudslide insurance-coverage, the Senate Committee on Banking, Housing and Urban
Affairs, on November 29, 1973, reported the following expression of Congressional

intent as a matter of official record: : :

“DEFINITION OF ‘FLOOD'

e

“Section 107 of the bill, which is identical with section 108 of the House
bill as reported, would amend the mudslide definition of section 1370(b) of
the National Flood Insurance Act of 1968 by making clear that losses or damage
resulting from mudflows will be paid, regardless of whether there may already
have been.a landslide in progress that might affect the insured property.

"The committee is aware of the difficulties the Federal Insurance Administration

has encountered in differentiating mudslides, which the Act covers, from landslides,
which are not covered. Because of these difficulties, and on the basis of extensive
investigation and advice from technical experts on the subject, FIA has chosen to
interpret the word mudslide to mean mudflow; namely, a condition where there is
actually a river, or flow, of 'liquid mud' down a hillside, usually a result of a
dual condition of loss of brush cover and subsequent heavy rains. Such occurrences
are unforeseeable, are less common than earth movement from landslide or erosion,
and generally have characteristics markedly similar to those of a flood. Clearly,
the committee intended this condition to be covered when it added the mudslide
amendment to the Act of 1969.

“What has been unclear, however, is whether FIA has consistently provided mudflow
coverage in situations where the mudslide was preceded or accompanied by a siow or
gradual movement of the earth, sometimes caused or aggravated by the improper use
of fill in the construction of new subdivisions, which had already endangered the
insured property, and would ultimately result in its destruction, whether or not a
mudflow occurred. There have been indications that where a landslide was already
in progress at the time the insured obtained coverage, FIA may refuse to pay the
claim for a subsequent loss, even if a mudflow actually occurred.

A
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“The amendment added by the committee is intended to make clear that, just as FIA
would be required to pay a sudden flood loss that occurred to an insured property
while a gradual landslide was in progress, so too it is expected to pay for mudflow
losses that occur unexpectedly while a landslide is in progress, so long as the
mudflow and not the landslide is the proximate cause, or sine qua non, without
which the damage claimed would not have occurred." (Emphasis added).

This expression of Congressional intent (Senate Report No. 94-583) is particularly
significant in that it reaches into the definitional aspects of the scope of the
mudflow coverage and, in terms of evaluating the merits and conclusions of the
option paper with respect to Congressional intent, it has further significance
because the option paper does not discuss, or even reference, this important
document. 0ddly enough, the NAS Committee report references the Senate Report yet
opines that Congress intended that the mudslide, i.e., mudfiow, coverage be part of
“a discrete subset ... of landslide phenomena". Given the language of the Act and
the legislative history, including the Senate Committee Report, and with all due
respect to the scientific community, FIA believes that the correct expressions of
Congressional intent have emanated from the Congressional..committee and not from
the NAS Committee report. Mudflows, in the NFIP statutory and property insurance
contexts, are not landslides.

It should also be noted that the Director has affirmed FIA‘s'long-term Program
interpretation given the term "mudslide", i.e., "mudflow" in a communique to
the Honorable Anthony Beilenson. : :





6.
DEFINITIONAL DISCUSSION

In view of the Congressional intent as to the scope of coverage included in the
mudflow coverage, the NFIP shall follow the Congressional direction which permits
the scientific community, with its array of technical definitions to define natural

phenomena as it sees fit, for scientific purposes.

For insurance program purposes,

however, the many scientific classification system definitions which are available
- in addition to not being consistent with the Congressional intent - have no
-mean1ng, as the following comparison should demonstrate:

Insuraﬁce/CohgressionaT Intent Definition

Some Sc1ent1f1c
Definitions of Landslides

Mudflow: proximately caused by flooding
(ie., the unusual and rapid accumulation

or runoff of surface waters from any source)
and akin to a river of liquid and

flowing mud on the surfaces of normally dry

land areas, as when earth is carried by a
current of water and deposited along the
path of the current.

. Very wet mudflows

. Debris flows with rapid,
non-cohesive slurry flow

;J.ﬁapid earthflow
. Quick clayflow
. wef sandflow
. Vet siltflow

. Eight types of landslide
above soil creep

. Mudflow

. Debris flow

. Debris avalanche
. Flowslide

. Earthflow

« Mud flood

. Other landslides
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Regarding some of the scientific definitions, Webster's New Collegiate Dictionary,
Ninth Edition, 1983 offers, for example, the following: ‘ '

. "slurry" - a watery mixture of insoluable matter (as mud, lime, or plaster
of paris). ' o ‘ » . :

. "silt" - akin to salt marsh; loose. sedimentary material with rock particles
. usually 1/20 millimeter or less in diameter; soil containing 80% or more
of clay; a deposit of sediment (as by a river)., = :

. ‘"creep" - to-move véry‘s]ow1y;-to slip or gradually.change positidn.

obvious]y;'these-exambles do not lend themselves: for practical use in the adjust-
ment ofvc1aims. '

considering, further, whether the Congress, the NFIP management and policyholders
and, particularly, the private sector property claims adjusters could be justified
in.continuing .to rely upon the NFIP definition of mudflow, e.g., a river of liquid .
and flowing mud, in the light of Webster's dictionary, FIA can only answer in the
affirmative. Webster defines "mudflow" as a moving mass of soil made fluid by rain
or melting snow and, separately, "landslide" is defined as the usually rapid down-
ward movement of a mass of rock, earth, or artificial fill on a slope. :

There is no doubt that the NFIP should continue to abide by the traditional distinc-
- tions between a covered mudslide (i.e., mudflow: a river of liquid and flowing mud)
and a non-covered landslide (movement of a mass of rock or earth) in applying the.
scope of coverage to loss situations and in adjusting mudflow claims under the
Standard Flood Insurance Policy (SFIP). The fact that, of only twelve hundred or

so landslide denials since 1978, less than twenty cases involved the commencement
of .a legal action establishes to FIA's satisfaction that the incidence of covered
mudflow events is very low and suggests strongly that if there are other policy-
holders experiencing landslide events, these policyholders know that there is no
coverage under the flood insurance contract for rock movement and similar earth
movement. In this connection, Article IIT (A)(1) of the SFIP expressly excludes
coverage for “"earthquake, land sinkage, land subsidence, landslide, gradual erosion,
or any other earth movement except such mudslides (i.e., mudflows) or erosion as

is covered under the peril of flood."

To redefine mudflow, for insurance purposes, as being a landslide, for example, of a
kind of debris flow with rapid, non-cohesive slurry flow, or a wet siltflow, mud
flood, or flowslide would introduce chaos into what is now a long standing NFIP
interpretation, readily understood by property insurance professionals, NFIP
management, the Congress, our policyholders, and the courts, who also rely upon

the common understandings in the dictionary, rather than upon scientific terminology,
in considering the scope of the mudflow coverage. Thus, the United States District





8.

Court in Beck v. Director, Federal Emergency Management Agency, supra, held that
the earth siippage of which the plaintiff policyholder was aggrieved “was not a
‘river flow or inundation of liquid mud'". The court went on, at page 518 of the
opinion, to explain its rationale, as follows:

"'Mud' is a 'slimy, sticky fluid to plastic mixture of finely divided
 particles of solid material and water.' Webster's Third New International
Dictionary 1482 (1971). The term 'fluid' means 'having particles that
easily move and change their relative position without a separation of
the mass and that easily yield to pressure.' [Id. at 877. The term 'plastic’
means ‘'capable of being modeled or shaped: susceptible of modification or
chance.' 1Id. at 1733. ‘Pliable' and 'malleable’ are synonyms of ‘plastic.’
Id. ‘

“'Liquid' is defined as that which:

is extremely fluid without being gaseous so as to flow freely
typically in the manner of water and to have a definite volume
without having a definite shape except such as is temporarily
given by a container and such as is readily lost (as by an

upset or overflow) and that is only slightly compressible and
incapable of indefinite expansion in such a way that constituent
molecules while moving with extreme ease upon each other do not
tend to separate from each other in the manner characteristic

of the molecules of gases. Id. at 1319.

“It is undisputed that the hillside was muddy. Moreover, the mud
was in a plastic state; it was pliable and changed shape when placed
under weight. The mud could not be characterized as free flowing

or liquid. It did not flow all the way down to the bottom of the
slope as a liquid would have. It came to rest in a position of
relative stability at a fairly steep angle of 30 degrees. The
muddy hillside therefore had a definite shape of its own. The
undisturbed surface of the moving mass indicates there was a lack

of free movement of the constituent particles.

“The Court attaches greater weight, however, to the fact that the

mud did not rise and cover any part of the house. ‘Inundation'

js the 'rising and spreading of water over and not usually submerged.’
Id. at 1188. The Becks' house was never inundated with either water

or mud. A careful reading of the policy and the flood insurance
regulations convinces this Court that Paragraph (A)(3) of the definition
of 'flood' in the policy was intended to insure against an event where
mud causes damage in a manner similar to a clear water flood, by entering
or covering a structure or forcefully striking against it. Such is not
the case here. .





“The Court finds that the soil movement in question here did not
constitute a 'flood' within the meaning of section A of the definition
of 'flood' contained in the standard flood insurance policy issued to
the plaintiffs. The motion of defendant Director of FEMA is therefore
granted.

" “IT IS SO ORDERED."

A river or flow of liquid mud ... inundation as a rising and spreading of water...
These are concepts consistent with the Congressional intent and graphic to the
mind's eye of policyholder and loss adjuster alike. There is absolutely no reason
to change the NFIP definitional approach and every reason to stay the course set
by the Congress and FIA management.

CONCLUSION

FIA's policy decision, for the NFIP, is to:

A. Continue to cover mudflow as a peril separate from the landslide
peril, thus keeping faith with Congressional intent and long-standing and
consistent FIA interpretation of the coverage.

B. Oppose any expansion of the mudflow coverage to include landslide perils.

C. In view of the Tow mudflow claim activity, not expend financial and
staff resources mapping the peril.

D. Consider ways in which States and communities could map and mitigate the
peril and encourage State and local governments along these lines.

E. Consider a change in the NFIP insurance rating system t& allow for a
greater share of the mudflow risk by policyholders experiencing repetitive
mudflow losses.





MUDSLIDE (i.e., Mudflow) COVERAGE
Under The _
NATIONAL FLOOD INSURANCE PROGRAM

'.The mudslide amendment was propoéed in 1969 to extend coverage under
the National Flood Insurance (NFIP) to mudslIdes as "an aspect of
. f]OOdS...

The Housing~an& Urban Development Act of 1969 extended coverage under
the NFIP to "inundation from water-caused mudslides™; as another kind -
of flood.

The Senate Committee on Banking, Housing and Urban Affairs, which
accompanied the Flood Disaster Protection Act of 1973, affirmed the
Federal Insurance Administration's definition of a covered muds]ide as
being a "mudflow; namely a condition where there is actually. "a river,
or flow, of '11qu1d mud' down a hillside" (as opposed to landslides
which the Senate Committee affirmed are not covered by the National
Flood Insurance Program).

Mudflow - a form of flooding - is covered under the National Flood
Insurance Program but, as evidenced by the claims activity over the
years, is a minor insurance risk. That the risk level is too small to
justify mapping as cost-effective can readily be seem from the fact
that since January 1, 1978, the NFIP has paid less than 500 mudflow
losses in the aggregate amount of $5 million and has closed some

1281 landslide and related non-mudflow earth movement cases without
payment.

Scientific definitions related to the mudflow hazard are too varied
and imprecise for insurance purposes and go beyond Congressional
intent.

Courts, Congress, policyholders and private sector insurance profes-
sfonals rely on FIA's definition of mudflow i.e., a river or flow of
1iquid mud.






